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f GERALD C. MANNM

ATPORNEY @KNERAL

Attention: H; A, Janison
oayr Cirs

Your requeat for opliyxionGat
haa been reoeived and considefed this &
quote from your letter of requO‘t axs_{1ol

‘and’ tg enab]a e, when in need, to obtain for

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

Honorable John 7, YoAdang, Commissionor
Degqrtrenb of Dunking
Austin, Texaa

Foartnonte. Ve

.o direot Yo
Axrticleg 2461 to -LShu,
law which haa to

the gurr rift anong its monbers,

tve anf pravident purposeas nodernte (emphae
sis\ours) loand poney for ahort roriods and at
reasoabde ratos of interest.' (As amended Acts

Ve e Loann to eny ona nome
ber shall not excoed Two Hundred Dollars $200), or
ten (10) per caent of the capitsl and surplus, whiohe
over shall be the larger,'

"Arﬁiole 2h8hkn, "The term "eaplital and surplus®
ap used in this Aot shall msan the sggregate of the

oyanbor 19' 19“2.
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paideup shores of the menbers plus the totsl cnsh
deposits of the mevbers with tho credit union lesas
any and all outntanding obligatlons end liabilities
of the oredit union.? (ﬁets 1%39, L6th lege, Po
221, “00. 5)

*Tha ~meation bhaas arisen rerarding the lacise
lativeo fatent incldent to the loan linit of creodit
unloans, as the lansuazoe used in *rtiocle 2484a when
eanaidered {n tha 1isht of the loan linmit rofere
onds under #Artiocle 2477 epnesrs to be guoh a5 o=
pavle of two or three sonstructions. Wo are sote
tiug out balow. tha condansod balance sheat of one
of the state chartered orodit unions, and will ape
praciuta aspocifio advies Trom you &3 to the loan
limit of a union whoss balance shaeot 1a as shown,

"louny to Yembers $174,679.68
Cash on hapd end 20,6854496

in banks
Furniture and ?ixturea LOL.,50 -
Total fissets : $195,93%9.14
Share Acapund | allh,671.6n
Deposait by Membars 57,643.83
Individaeal lLadpger :

Ealanoec 685.49  173,000,98
Agoounts Feyatle ' ).,637,06

Total liebility ordluasive of net

capitsl a/o 174,638,04

Kot Updivided Frofits 12,897.60
Guaranty and/or Reoserve .

Fund 840350 __21,301.10
Total Linbilitiesa | . $195,939.14

“”scnrlcally speoaking, 1t would seem that Arte

fola 2L8La G4 Lhe a alicqbla g:ruion of* Articls
24,77 wien prajnntod into the abov¥e balanoe sheat
would suepmost a maximum loan limit of less than
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nothine vhich, of esurss, {4 an iapusalble cltune
tion, for the a.-resato of Lha uaif-up sbhares of
the sebisxs, lub tite total) ccesh deposita of the
wenbera with the crodit uanlon, is ahown to be
-1?3,‘“&.98. and efter Goduating z)1 outslanding
obtlirations and liabiliitien, inelwding the 1ia-
bility ta “ﬂ"asrﬂ as sucl, plas tiog ﬂccounta A=
able itom, tho rosulting figure wiould bo 1,637, 06w
and oﬁv;auslf 10" of the niaus figure would still
lenve & zinug I? % vian the lezialative intant

to say that tha tora feapital and curnius! as used
in this Aet ghnll rean tho agsarenuts of the palde
ur sharos of the oeubors, rluq the tatsl ezal dee
pnzlts of tho meabers with the credit union lesa

spy and nll catstanding oblicatisns of tho cradit
union, oxcluaiyg of its 1iabilitinss to monbors nnd
aherohaliary na “uah thon thz loag limit in the
inziant oans would a;waa~ to be 105 of I171,353.92,
el fhe net ancunt of palideup shares of tha Qi
vers plus the total ong'y deposita of the menbera
loss outatﬂnmin“ oblications exolusiva of liabili-
ty to gesahers, or 17, ,136,3%, which would soem to
ba an unraa&onabla loan limit for aay oredit union.

"If, on the other hand, it waa the loginlative
Intent to define capital and surplus insofay &g
tha uge of that taora Is eonaarined in detormining
tha loan 1lixmit to o parcentare cf the differance
botwoou total ascaty lens outotendlag li?hllibiea,
includiny 1inbllity to ghersholdera and zeonbers as
3unh, the resulting figure in the i;«tant cang

weuld be 721,301.,10, or & loaa limit of 72,130.11,
which would he in line with tha 0oroervative atriog=
phere that seems to curround tinm oneration of
oredit unions by which ve maan that 1t sceme Qbm
vious to us that sinoe the Lesislaturo Jid nat

ocee it to Yoquire a sizcabls pald in enpltal
olaosifiable as froe capital or reacxrves inoldent
ts the organlzation of a oredit unlon, and since
Turthar the Lesislature has scon £it to set out

in cdetall counsorvativa praoticesn incldaeut to the
aperation of a oredit union, psriiaps, in racogsnie
tion of the faget that Iroe capltal or roserves are
not reauired, it seonms to ug that Lbere must have
been 4 leglalative fntant to project tha sarne con=
sorvative treatment into the ratter ol a coredit
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union's loun 1imit. DTartioularly, Ao ws halliove
tlile to be trne in that the lansunge fneidont to
the loan limit of o eredii unlua uszes & eIngarva-
“ive Jollar Tipgure by rrovidins tust 'losae to
suy Onie pesber ghall sot excaed Mo Hundind Yol
daza (200}, (emphasia ours) ar ten (id) pexr caat
o1 bhe capitul end surpius, wvhichevar ahall be
tho lurgere’ o

"Referring farther to the balnnce shaoet set
oub above, fron one point of analysis ths loan
1indt would bo 42,130,131, from still enciher 4t
would te 117,130,39 ané irem stil) enothor it
would bo L19,430,20, being tho agrresate ol the
assobn of the uiiion loso its acoounis poyudie and
the projostion of 105 fnto such szounte

"l ®« 9 C“

The Tour solutions which you surgoast nay be swmamarized as
" folloast

‘ (a) “Capital and surplus® i3 the difTerc.oc Qb=
talned by Geduoting a subtrehoend oompogsed of all outstaniing
1iebilities, including thorcin cech depadlts and the asount
of the pald-up shares, Tram a nlnucnd conpozod of tha enount
" of the pald-up shergs plus the cash depoolts.

{v) *Coapital and surplus” 1a Hesed on the same
forcula as ia (a) but the cesh dopnsisy ond the anocunt of
the paldeup sasres ere not inolulded anong the liabilities
in the subirahend, ' : :

{c) "Capital end surplua” is tho dirforoncs obe
tatned by doducting & subiraliend componed of all sutsitanding
1iabilities, including ocsk doposits and tha azsunt ol the
pald=-up sharaes, {roz a minuend baged on total ascots,

{d}) "Capital and surplus" 19 based on the same
foruula ns in (o) but the ocsh Joposits and tho anount of
the pnideup cheres are not inocluded among the llabdilities
in the nubtrakend. _ :

A you woll demonstirate in your lottor of roqueat,
tho applioation of the forauls et forth in (a) lsads to

. iy o N et LD e e a e s Fmi el Legde
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ridiculous rosults aince it Is mathomatienlly fmpossible for
tho differesnca tharzby cblained to ute rwre than zero, eand,

in the preat najority of onses, sueh difforonce will bLe laosa
than zoro. Tho abourdity of such a fornula i further yo-
venled wlien we oonsider that Article 246L, Ve A4 Co Co, &a
arendod, 1limita borrowing by a Credit Union to 157 of "oapital
end surplus®, total 1xvestsonts to 255 of this nmount, and
inZividusl investionts to 55 of this figuro., If this formula
wore to be adoptod, wo would be forced to say that a Credit
Union's power to lond, to borrow, snd to invest are all neae-
surod oither by a fractionsl part of zero or by a fractional
part of a negative enount,

Faployncat of either formula {e) or (&) would ascen
to be precluded by the faot that cuch of thesa formuloe eme
ploys "total ‘asscots” as a mlnuend vhereas Artiole 2482a,

Ve Ae C4 3,, as nonendoed, specificnlly requires that tho nine
uend bo "tlhe agsrocate of the paid-up sharca of the members
plus tho total cagh dopasits~, Although the term "oapltal
ond surplus™ is sornodticiea used as eynonymous with "total ase
seta™ auch usage io precluded im this problem by the apecifio
language of the above-citod statute.

Formnula (b) employs a minuend which conforms to
the statutory rejuiremeat but uses a pubtrahend which ex-
oludes the anount of the pald<up shares znd the oash doposits
froz the "outatanding oblizations ani lisbilitios”e In the
balanco sheet which you have submittied, tho offeot of this
exslusion 43 to mnke "aoccounts payable” the only itena in the
sabtrakend. As wlll bo shown below, we feol that "accounts
peyable” dooa not constitute the sole cutetanding liability
of this Unionj oconsequantly, we are llkawlse forced to rejeot
this foraula, ' ‘

Ag can be scen from the above, the Aiffiloulty 4n
this probles centors around the determination of thogs items
which nzy be oclessed as "outstandlng obLligations and liabile
{ties” of the Union, Ve shall consider the various possidble
- {tean In this belence sheet separately: -

Chara focount (Paild-Up Shares)t Since Credlit Unlons
of the kind undcr soncidoration are corporations (Articles
2463 and 2464 Ve As Ce 3e, 85 anonded), their shares are gove
erned by the prinociples genoraslly applicablo to shares of core
porate stooks It 10 well racognized that the holder of suech
a chare 1a not in the same position ag the holder of an oblle
gation or liability of a corporation., The shareholdoer bas no
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direct interest in or ¢lalm to the assets of the corporation,
Althouzh the officors of the oorporation owe certain duties
of loyalty and care to tho sharsholder, the corporation por
s¢ owos him nothing., Despite the fact tbat a sharcholder
doos possess sudbstantial rights to the surplus of a corpora=-
ticn, once dividends ares properly declared, and dospite the
fact that ho 1s entitled to a pro rata share of the corporate
assoets upon dissolution (see Article 2483, V. A, C. S., as
~amended), these rights are of an inchoate mature so long as
the orranization 1s a going oconcern and so long &s no specific
proporty has boeen allocated for the payment of dividends.
i'0Allistor v, EHolipse 01l Coupany, 98 S5.W. (24} 171, 176
(Sup. Ct.); 10 Tex., Jur., 780-781, Gec. 152-153. Consequently
tho sharos of Credit Unions do not constitute "obligations

or 1iabilities"™ and the amount of such shares is properly ox-
cluded {rom the subtrahend in the resolution of thls problen.

Neposita by Membors and Individunl ledmer Balanoces:
Credit Unions aro suthorizcd to receive the eash deposlts of
their nembers (Articles 2462 end 2466, V. A, C. S., a3 amended),
and such deposits apparently are reccived not as capital in-
vostnents by the members but as mere deposits conparable to
those received by ordinary savings and commercisl banks., Such
doposits are pleinly diresct obligations and liabllities of the
racelving orzganization, 4As suoch thoy should bs included in
the subtrahend under Artiocle 248ka, %Yo have been informed
by a representative of your Department that the "Individual
Lodser 3Balances"™ account of this company represoents cash
deposits by members which have been segregated from tle general
deposit aocount. Consaguently this account and the cash do-
posit account will be treated the smme for purposos of this
opinion, %e wish to nots, however, that we are not here passing
on the status of the Individual Ledger Balances account when
such sccount containa items othor than segregated cash deposits,

Accounts Paysble: The status of such accounts as
obligatlons and liaEE%itIos and the necessity for their in-
clusion in the subtrahend is too patent to require disoussion.

Fet Undivided Profits: Untll dividends are lawful=
ly declared and a portion ot the net profits 1s allocated for
the satisfaction of such declaration, net profits constitute
merely an aoccretion to the capital investment of the share-
holders and are to be treated acocordingly. See 10 Tex, Jur,
686, Seo., 73+ Consequently such profits do not represent ob=-
ligations or liabilities of the Union. Ilotlice, however, that
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dividends éeclnrod but unvaid are direct obligations of the
declaring organization nnd should be lrnoiuded in the subtrahend.

Cuaranty and/or liescrve iund: The gusranty fund of
a Crodlt Unlon is establisibed and mainteined under Artlole
2,82 "to meet contingencles or losses in its busineosg®, Al=
though such funds ere reserves for pessible liabilities, obe
li~utions or losces, they In no sense represent "outstandling™
obligations or 1iabllities; rather they constitute a segre~
rated portion of surplus kept inviolate from dividend decloraw-
ticnus,

Thus, following the definltion contained in Artiocle
24843, the ."capiial aund surplus® of the instant Crelit Union
is obtalined by adding the ozsh deposits (inoludine ledper
balances) to the emnount of the paid-up shares and deducting
thorofron ths sum of the ¢ash deposits {(inoluding ledgor bale
ancss) and tho acoounbs payavle., Toeu verceant of the firure
thus osbtalned (107 of 3123,034.00 or {11,503.,46) represents
the loan liwmit of the Credlt Unlon under consideration.

The loan 1imit thus obtnined may seom unduly high
in view of the faot that such Unions avowedly were ¢reated to
provide "modcrote loans® (Article 2451) and in view of the
cencral conservatisa of the Articles governing the c¢rection
ani operatlion of suach Unlons. Horeover, the fact that the
01ld loan 1linit of 31,000 was ohanged 1n 193¢ {see Article
2477, supra) to the present "Two lnmdred Dollars or ten jper
cent of tie capltal ané surplus, whlichever shull be the large
er" may woll indicute an inteation fLaat the naw limit bo oven
stricber than that formerly vrevailing. However, if such an
intention wore present at the time that the pressnt loan limis
was es3tablished, the language used to express it was alngulare
ly inapt for that purpose.

Trunsting that this fully answers your loquiry, we

&1

Yours vory traly

ATETON ATTORITEY CEORAL G TTXAS

R, Iean ¥oorhead
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